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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

 

 1.  TIME:  9:00   CASE#: MS21-0034 
CASE NAME: FENSIE VS FENSIE 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT / VACATING DEFAULT 
JUDGMENT FILED BY T. JOHN FENSIE 
* TENTATIVE RULING: * 
 
Appear by Zoom or in person.  

  

  
 2.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS SIROTT 
HEARING ON MOTION TO/FOR ORDER GRANTING LEAVE TO FILE 3RD 
AMENDED COMPLAINT FILED BY BIMAL PATEL M.D. 
* TENTATIVE RULING: * 
 
   
 Plaintiffs Bimal Patel, M.D., EBO Properties North LLC’s, and John Ganey, M.D.’s 
Motion for Leave to File Third Amended Complaint is granted in part.  Motion is denied as to 
modifying Plaintiffs’ damage claims from derivative to individual claims of Dr. Patel and Dr. 
Ganey.  Motion to re-add Dr. Ganey is denied.  In all other respects, the motion is granted.   
 
Background Facts 
 
 Plaintiff Dr. Bimal Patel and Defendant Dr. Matthew Sirott are medical doctors and are 
the managers of 400 Taylor Holdings LLC (“400 Taylor”), whose sole asset was the medical 
office building located at 400 Taylor Boulevard in Pleasant Hill.  There had been a vacant suite 
at the Subject Property since the inception of 400 Taylor, LLC in March of 2007.  On October 
30, 2016, Dr. Patel, on behalf of EPIC Care, presented 400 Taylor, LLC with a proposal for 
EPIC Care to lease the vacant space.  
  
 Plaintiffs alleges Dr. Sirott, as manager of 400 Taylor refused to consider Epic’s 
proposal.  By refusing to entertain the proposal, Plaintiffs alleged Dr. Sirott acted primarily in the 
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interest of his businesses, California Radiation Treatment Center, LLC (“CRTC”) and his own 
company, Diablo Valley Oncology (“DVO”), another tenant.  On April 4, 2017, EBMOH entered 
into an alternate lease at different location, within 10 miles of 400 Taylor, to operate the 
CyberKnife facility.    
 
 In April/May 2019, the parties entered into an Agreement Re 400 Taylor Holdings, LLC.  
According to the Agreement, the members of 400 Taylor LLC transferred title to the Property 
from 400 Taylor LLC to the Sirott Trustees, Robles, Patel, and Ganey, as tenants-in-common.  
The Property was sold in September 2019. 
 
 
Motion 
 Pursuant to CCP § 473(a)(1) and 576, Plaintiffs bring this motion for leave to file a Third 
Amended Complaint.  Plaintiffs seeks to amend to reflect the direct individual claims of Dr. Patel 
and Dr. Ganey.  Plaintiffs also seek to add a cause of action for declaratory relief and revise the 
allegations in the Reformation Cause of Action to reflect the Court’s decision following the 
bifurcated trial. 
 
  Plaintiffs contend the motion is timely.  The distributions of 400 Taylor LLC’s interest in 
the subject property did not occur until late 2019.  Plaintiffs argue Defendants will not be 
prejudiced by allowing the amended complaint as the additional claims of individual plaintiffs 
and new cause of action all relate to the same general set of facts previously pled.  Dr. Ganey 
has already been deposed and his claims are identical to Dr. Patel’s.  The new claims of Dr. 
Patel and Dr. Ganey are identical to the original claims of EBO.   
 
 Defendants oppose the motion, arguing the proposed Third Amended Complaint is futile 
for four reasons: (1) the Court has already adjudicated the First Cause of Action for 
Reformation; (2) the amendment seeks to add events that occurred after the Second Amended 
Complaint; (3) the amended pleading seeks to improperly assert individual damage claims by 
Patel and Ganey; (4) the claim for declaratory is unnecessary and academic. 
 
Analysis 
 
               Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 
as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)  “Generally, leave 
to amend must be liberally granted [citation] provided there is no statute of limitations concern, 
nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, or added 
costs of preparation. [Citation.]”  (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.)  
“Courts must apply a policy of liberality in permitting amendments at any stage of the 
proceeding, including during trial, when no prejudice to the opposing party is shown.”  (P&D 
Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345.)  The policy favoring 
amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-
McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
 
                  Ordinarily the judge will not consider the validity of the proposed amendment, but the 
Court may “deny leave when the proposed amendment or amended pleading is insufficient to 
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state a cause of action or defense.” (Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 
Cal.App.3d 51, 62.)  Here, Dr. Patel and Dr. Ganey have not stated sufficient facts to support 
their individual claims. The gravamen of the wrong is Dr. Sirott’s breach of duties to Taylor LLC, 
which is a derivative claim.  “A personal claim, in contrast, asserts a right against the corporation 
which the shareholder possesses as an individual apart from the corporate entity: ‘If the injury is 
not incidental to an injury to the corporation, an individual cause of action exists.’ [Citation.]”   
(Denevi v. LGCC, LLC (2004) 121 Cal.App.4th 1211, 1222.)  Plaintiffs have not alleged facts 
that show Patel and Ganey suffered harm different from that suffered by the LLC.     
 
 On the other hand, Plaintiffs argue that Patel and Ganey’s cause of action arose in 2019, 
when they became members of 400 Taylor LLC. Plaintiffs maintain that up until June 2019, the 
loss of rental income was damage owned by 400 Taylor LLC.  According to Plaintiffs, “These 
theoretical claims for damage were transferred/conveyed/succeeded to by the individual owners 
of the Subject Property in June 2019 when 400 Taylor LLC distributed its interest in the Subject 
Property to the members of 400 Taylor LLC…”  (Reply, 4:13-15.) They claim EBO then 
distributed its membership interest in 400 Taylor LLC to its individual members, Dr. Patel and 
Dr. Ganey, who suffered actual diminution of value damage, when the property was sold, not 
400 Taylor LLC. However, the Agreement Re 400 Taylor Holdings LLC, only transferred title to 
Property.  It made no changes to LLC’s membership. (Agreement, ¶F, Exhibit A to Sirott 
Declaration.)   
 
 Plaintiff further argued that once Taylor LLC transferred its interest in the property, it 
could no longer make a claim for diminution of value when the Subject Property sold in 2019. 
Plaintiffs maintain Taylor LLC retains its derivative claims for lost rent, but Dr. Patel and Dr. 
Ganey have individual claims for diminution in value.  Taylor LLC transferred it interest in the 
Property, but there is no evidence Taylor transferred its derivative claim against Sirott, which is 
the only way Plaintiffs could maintain an action against Sirott for diminution in value for the 
Subject Property.  Sirott alleged wrong was to the LLC.  
   
Plaintiffs’ Request for Judicial Notice  
 Pursuant to Evidence Code §§ 452 and 453, Plaintiffs request the Court to take judicial 
notice of the following: 

1. Exhibit 1—Court’s Final State of Decision, dated December 23, 2019 
2. Exhibit 2—Original Complaint filed on March 13, 2017 

Plaintiffs’ request is granted. 
 
Defendants’ Objections to Evidence 

1. Objection No.1:  Patel Declaration, ¶15—Sustained. Secondary evidence rule. 
Inadmissible to prove the content of a writing. 

2. Objection No. 2:  Patel Declaration, ¶16—Sustained. Legal conclusion. 
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 3.  TIME:  9:00   CASE#: MSC18-00898 
CASE NAME: FRANK M VERLANDER JR VS KERRY 
HEARING ON APPLICATION FOR RIGHT TO ATTACH TPO ( PLTF) 
* TENTATIVE RULING: * 
 

Plaintiffs’ request for writ of attachment is denied.  

Plaintiffs seek a writ of attachment for $23,877,621 based on approximately $12,975,000 

in damages plus a significant amount in prejudgment interest. Plaintiffs allege that defendants 

breached their contract with Plaintiffs by making false representations about other interested 

buyers in DuMOL. Plaintiffs are seeking to attach the assets of Defendants’ trust, the M&K 

Murphy Family Trust. 

Standard  

“Under Code of Civil Procedure section 483.010, a prejudgment attachment may issue 

only if the claim sued upon is (1) a claim for money based upon a contract, express or implied; 

(2) of a fixed or readily ascertainable amount not less than $500; (3) either unsecured or 

secured by personal property, not real property (including fixtures); and (4) commercial in 

nature.” (Goldstein v. Barak Construction (2008) 164 Cal.App.4th 845, 852.)  

In issuing a writ of attachment, the court must make the following findings: 

(1) The claim upon which the attachment is based is one upon which an 

attachment may be issued. 

(2) The plaintiff has established the probable validity of the claim upon which the 

attachment is based. 

(3) The attachment is not sought for purposes other than the recovery on the 

claim upon which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

(Code of Civil Procedure § 484.090(a).) 

Readily Ascertainable Amount 

A writ of attachment cannot be issued unless “the total amount of the claim or claims is a 

fixed or readily ascertainable amount… .” (Code of Civil Procedure § 483.010(a).) “ ‘ “It is a well-

recognized rule of law in this state that an attachment will lie upon a cause of action for 

damages for a breach of contract where the damages are readily ascertainable by reference to 

the contract and the basis of the computation of damages appears to be reasonable and 

definite. [Citations.] The fact that the damages are unliquidated is not determinative. [Citations.] 

But the contract sued on must furnish a standard by which the amount due may be clearly 
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ascertained and there must exist a basis upon which the damages can be determined by proof.” 

’ [Citation.] Accordingly, it is not necessary that the amount owed appear on the face of the 

contract; it often happens that the amount due under a contract does not appear on the contract 

itself. [Citation.]” (CIT Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 

Cal.App.4th 537, 540.) 

In CIT Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 537 

the court found that an amount owed on the lease of equipment was a readily ascertainable 

amount. (Id. at 541.) There, the amount was determined by using what was left to be paid when 

the defendant defaulted on the equipment lease. (Id. at 539.)  

In Lewis v. Steifel (1950) 98 Cal.App.2d 648, the plaintiff was supposed to be paid a 

certain amount each week on a movie project that was supposed to last one year. The court 

found that plaintiff’s attachment for one year of wages was readily ascertainable. (Id. at 649-

650.)  

In Force v. Hart (1928) 205 Cal. 670, the court found that a builder could obtain an 

attachment on the difference between the contract price he would be paid and the amount it 

would cost him to construct the building.  

In Bringas v. Sullivan (1954) 126 Cal.App.2d 693 defendant used one of plaintiff’s music 

machines in his café and the parties agreed to share the profits from the machine for a set 

number of years. A dispute arose and plaintiff sought a writ of attachment based on the average 

weekly profits from the machine for the remaining number of weeks under the contract. The 

court found that this was a readily ascertainable amount. (Id. at 701-702; see also Walker v. 

Phillips (1962) 205 Cal.App.2d 26 [amount determined by using average monthly profits].)  

Unlike these cases, the contract here does not provide a basis for the Court to determine 

the amount of Plaintiff’s claim. Plaintiff argues that the Court should look to the value of the 

DuMol entities when they were resold after Plaintiffs sold his interest. But the contract between 

Plaintiffs and Defendants does not say that this is the calculation the Court should make. 

Plaintiffs’ argument on how to calculate damages makes some sense, but it is not founded in 

the contract. In addition, there are a number of uncertainties on what factors should be 

considered when determining the value of the company at different times in 2015.  

In addition, the parties’ experts disagree about what factors should be considered when 

calculating the amount of Plaintiffs’ claim.    

Here, the Court finds that damages are not readily ascertainable by reference to the 

contract and that the basis of the computation of damages is not reasonable and definite. 

Therefore, a writ of attachment cannot be issued.  
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 4.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS CARDIFF 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND SEARMAN COSTS FILED 
BY DOUGLAS LEE, DIANNE LEE 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person at 10:30AM. 

  

 5.  TIME:  9:00   CASE#: MSC19-01164 
CASE NAME: HERNANDEZ VS BAH, CALIFORNIA, 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BAH, 
CALIFORNIA, INC., 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 

  

 6.  TIME:  9:00   CASE#: MSC20-00604 
CASE NAME: SIRACUSA VS DARNER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted.  

  

 7.  TIME:  9:00   CASE#: MSC20-01123 
CASE NAME: CARMEN AVALOS VS CITY OF RICHM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of AVALOS FILED BY 
CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by the City of Richmond to the second cause of action of the 
First Amended Complaint. The hearing on the motion is continued to 9:00 a.m. on July 1, 2021. 

By June 18, 2021, the City of Richmond shall file a supplemental declaration attesting to its 
compliance with the meet and confer requirements of Code of Civil Procedure § 430.41(a), 
which mandates that before filing a demurrer, the demurring party must "meet and confer in 
person or by telephone with the party who filed the pleading that is subject to demurrer." 
(Code Civ. Proc. § 430.41(a) [emphasis added].) Though the declaration filed in support of the 
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demurrer attests that the parties met and conferred regarding the demurrer, the declaration 
does not state the conference was conducted by telephone or in person as Code of Civil 
Procedure § 430.41(a) requires.  
 
The case management conference set for 8:30 a.m. on June 8, 2021 is hereby continued to 
9:00 a.m. on July 1, 2021. Counsel for Plaintiff shall give notice of the continuance of the case 
management conference to all other parties. 

  

 8.  TIME:  9:00   CASE#: MSC20-01204 
CASE NAME: GUADADO VS NEILSON 
HEARING ON MOTION TO/FOR CONSOLIDATE CASES FOR ALL PURPOSES 
FILED BY ROY NEILSON 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

 9.  TIME:  9:00   CASE#: MSC20-01338 
CASE NAME: EMAL SEKANDARI VS SUDI ARPA 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON THE PLEADINGS FILED BY 
SUDI ARPA, NOEL ARPA 
* TENTATIVE RULING: * 
 
 Appearance is required by Zoom or in person. To assist the parties in preparing for argument, 
the following is the tentative ruling of the Court: 

Plaintiff filed this housing discrimination case in July of 2020. He served defendants and 
proceeded to take their defaults on October 29, 2020. A hearing was held on January 4, 2021, 
at which plaintiff testified. Following the hearing, plaintiff submitted evidence in support of his 
request for a default judgment.  

Defendants, Sudi Arpa and Noel Arpa filed the present motion on their own behalf on 
March 1, 2021 without first moving to set aside their defaults. They seek summary judgment 
because they feel they are being sued without basis. Plaintiff opposes the motion.  

“The entry of a default terminates a defendant's rights to take any further affirmative 
steps in the litigation until either its default is set aside or a default judgment is entered.” (Devlin 
v. Kearny Mesa Amc/Jeep/Renault (1984) 155 Cal.App.3d 381, 385.)  

Defendants are in default. Because their present motion is not one to set the defaults 
aside, they have no right to take any affirmative steps in this litigation. This includes filing any 
motion for summary judgment, or for any judgment on the pleadings.  
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Any further unpermitted filings by defendants are subject to being stricken on the court’s 
own motion. (Code Civ. Proc., § 436.) 

The motion is denied.  

  

10.  TIME:  9:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON MOTION TO/FOR ORDER NOMINATING ARBITRATOR FILED BY 
JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
 Vacated. Parties have agreed to use Sarah Burke as arbitrator.  

  

11.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME: ESTATE OF MANN VS LUEKER, ET A 
HEARING ON DEMURRER TO COMPLAINT of ESTATE OF ROBERT J. MANN 
FILED BY MICHAEL LUECKER 
* TENTATIVE RULING: * 

 

Before the Court is a demurrer by defendant Michael Luecker to a complaint filed by the Estate 

of Robert J. Mann ("Plaintiff"). For the reasons set forth, the demurrer is sustained, with leave 

to amend. 

Factual Background 

The Complaint alleges that Robert Mann, now deceased, and Valerie Mann, presumed to be his 

spouse though not stated, lived in a condominium unit next door to Michael Luecker's unit. 

(Compl. ¶¶ 1, 5, A [p. 5].) Plaintiff alleges that a water pipe supplying Mr. Luecker's shower 

inside a wall adjacent to the Manns' unit leaked and caused damage to the Manns' unit, 

including allegedly mold damage. (Compl. ¶¶ 1, 2, 22, p. 10.) The Complaint appears to allege 

the owners' association was responsible for the corroded pipes, but that Mr. Luecker was 

negligent for "ignoring running water sound" and continuing to use his shower. (Compl. pp. 8-9.) 

Standards Governing Demurrers  

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not "contentions, deductions or conclusions of fact or law." (Blank v. Kirwan 
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(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court also considers matters of which the Court 

may or must take judicial notice. (Code Civ. Proc. § 430.30(a).) 

Plaintiff's Request for Judicial Notice 

Plaintiff's unopposed request for judicial notice of the notice and acknowledgement of service on 

file in this action is granted. 

Analysis 

A. Preliminary Issue of Timeliness of Demurrer 

 

Plaintiff contends the demurrer was untimely because a responsive pleading was due within 30 

days after Mr. Luecker signed an acknowledgement of service on January 7, 2021. However, no 

default was requested or entered against Mr. Luecker, and the Court interprets Mr. Bangle's 

letter as confirming that Mr. Luecker had an extension to "respond" to the Complaint until March 

23, 2021, the date the demurrer was filed. (Bangle Decl. ISO Dem. Exh. A.) The Court will 

consider the demurrer on the merits. (McAllister v. County of Monterey (2007) 147 Cal.App.4th 

253, 281 [even if a demurrer is late, the trial court has discretion to entertain it]; Jackson v. Doe 

(2011) 192 Cal.App.4th 742, 749 [same].) 

B. Demurrer Based on Estate's Lack of Capacity to Sue 

 

Mr. Luecker has demurred to the Complaint pursuant to Code of Civil Procedure § 430.10(b), 

based on Plaintiff's lack of capacity to sue. (Code Civ. Proc. § 430.10(b).) He argues the Estate 

of Robert J. Mann is not a legal entity and cannot bring the claims asserted. The Court agrees. 

"An 'estate' is not a legal entity and is neither a natural nor artificial person. It is merely a name 

to indicate the sum total of the assets and liabilities of a decedent . . . ." (Estate of Bright v. 

Western Air Lines, Inc. (1951) 104 Cal.App.2d 827, 828.) (See also Meleski v. Estate of Albert 

Hotlen (2018) 29 Cal.App.5th 616, 624-625 [estate of decedent not proper defendant]; Tanner v. 

Best Estate (1940) 40 Cal.App.2d 442, 445 [same].) Code of Civil Procedure § 377.30 states, "A 

cause of action that survives the death of the person entitled to commence an action or 

proceeding passes to the decedent’s successor in interest, subject to Chapter 1 (commencing 

with Section 7000) of Part 1 of Division 7 of the Probate Code, and an action may be 

commenced by the decedent’s personal representative or, if none, by the decedent’s 

successor in interest." (Emphasis added.) If filed by a successor in interest, the successor 

must file the declaration required by Code of Civil Procedure § 377.32.  

Plaintiff cites no authority for the position taken in the Opposition that the estate is a valid legal 

entity entitled to sue. Though the Opposition does not state that a probate estate has been 

established, the Opposition implies that a personal representative, executor, or administrator 
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exists for the estate of Robert J. Mann, stating that the "Estate of Robert J. Mann is a matter of 

filed public record." (Opp. p. 5.)  

The demurrer under Code of Civil Procedure § 430.10(b) is sustained, with leave to amend, to 

the extent that the Complaint can be amended to name as Plaintiff a proper party with capacity 

to bring the claims asserted, such as a duly appointed personal representative, administrator, or 

executor of the estate of Robert J. Mann, or a survivor with the capacity to assert the claims 

made as heir to Robert J. Mann under Code of Civil Procedure §§ 377.11 et seq.   

C. Demurrer for Uncertainty 

 

Mr. Luecker has also demurred to the Complaint on the ground of uncertainty under Code of 

Civil Procedure § 430.10(f). Demurrers for uncertainty are generally disfavored. (Lickiss v. 

Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) A demurrer on that 

ground, however, is properly sustained when the pleading "is so incomprehensible that a 

defendant cannot reasonably respond." (Id.) (See also A.J. Fistes Corp. v. GDL Best 

Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" '[U]nder our liberal pleading rules, where the 

complaint contains substantive factual allegations sufficiently apprising defendant of the issues it 

is being asked to meet, a demurrer for uncertainty should be overruled or plaintiff given leave 

to amend.' [Citations omitted; emphasis added.]," quoting Williams v. Beechnut Nutrition Corp. 

(1986) 185 Cal.App.3d 135, 139, fn. 2].) 

The Complaint seeks "declaratory and injunctive relief" according to the heading on the first 

page, the prayer for relief states only that Plaintiff requests "declaratory relief," but the text of the 

Complaint alleges a first cause of action for negligence, a second cause of action for "personal 

injury" with a subheading "general negligence --- negligent infliction of emotional distress," and a 

third cause of action for breach of contract. Though the Complaint includes allegations that 

damages occurred (Compl. pp. 8, 10), the Complaint is uncertain because it does not seek 

damages in the prayer for relief, but rather only "declaratory relief to clarify" the property 

manager and owners' association's responsibility to "maintain and repair damages" or allowing 

entry to Mr. Luecker's unit by Plaintiff's insurance company so it can pay Plaintiff damages 

(Compl. p. 12, ll. 6-7).  

The Complaint is also uncertain because it fails to comply with the California Rules of Court by 

identifying who Plaintiff is naming as a defendant in each "cause of action" in the pleading. (See 

Cal. R. Ct. Rule 2.112 subpart (4) [each cause of action must identify the "party or parties to 

whom it is directed (e.g., 'against defendant Smith')."].) Based on the Opposition, it appears that 

Plaintiff only intends to name Mr. Luecker as a defendant in the first and second causes of 

action but the causes of action do not make that explicit. (Opp. pp. 5-6.) 

The demurrer for uncertainty is therefore sustained, with leave to amend.  

D. General Demurrer for Failure to State A Cause of Action for Declaratory Relief 

 

Mr. Luecker also generally demurs to the Complaint under Code of Civil Procedure § 430.10(e) 

for failure to state a claim for declaratory relief. Actions for declaratory relief are governed by 
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Code of Civil Procedure §§ 1060 and 1061. A request for declaratory relief is generally not a 

proper claim to address past wrongs, and if the declaratory relief claim alleges only past wrongs, 

declaratory relief is not proper. (Travers v. Louden (1967) 254 Cal.App.2d 926, 931 [trial court 

does not abuse its discretion in dismissing declaratory relief claim where "the rights of the 

complaining party have crystallized  into a cause of action for past wrongs, all relationship 

between the parties has ceased to exist and there is no conduct of the parties subject to 

regulation by the court."]; Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners 

LLC (2010) 191 Cal. App. 4th 357, 375 ["Osseous does not allege an ongoing contractual 

relationship between it and DiscoveryOrtho, and any implications of practical consequences on 

the parties future behavior are speculative"].)  

The facts alleged do not indicate there are ongoing issues between Mr. Mann and Mr. Lueckner 

regarding the pipe failure that would warrant declaratory relief, rather than merely a potential 

claim against Mr. Luecker based on his alleged negligence and Plaintiff's recovery of damages 

for the water damage and perhaps other damages or injury resulting from the leaky pipe. The 

Complaint alleges the pipe that leaked was repaired, and the Opposition suggests that Plaintiff 

intends to assert only damage claims for negligence against Mr. Luecker based on the first and 

second causes of action. (Compl. ¶¶ 10. 11; Opp. pp. 5-6.)  

Though it is doubtful Plaintiff can state, or even intends to state, a claim for declaratory relief 

against Mr. Lueckner, the Court sustains the demurrer to the declaratory relief claim against 

Mr. Luecker, with leave to amend. 

 
  

  

12.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR ANTI-SLAPP MOTION TO STRIKE CRS-COMP 
11TH COA FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
 Continued to June 17, 2021 at 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON DEMURRER TO CROSS COMPLAINT of NEHEMIAH WINDHAM 
FOUNDATION FILED BY SCOTT WHEELER 
* TENTATIVE RULING: * 
 
 Continued to June 17, 2021 at 9:00 a.m. 

  

14.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to June 17, 2021 at 9:00 a.m. 

  

15.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON DEMURRER TO CROSS COMPLAINT of NEHEMIAH WINDHAM 
FOUNDATION FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
 Continued to June 17, 2021 at 9:00 a.m. 

  

16.  TIME:  9:00   CASE#: MSC21-00088 
CASE NAME: SPARKS VS MAKOFF ET AL. 
HEARING ON MOTION TO/FOR STAY ACTION FILED BY KIYOMI SPARKS 
* TENTATIVE RULING: * 
 
 Granted. 
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17.  TIME:  9:00   CASE#: MSC21-00144 
CASE NAME: BROUWER VS GREGORY FUNDING, ET 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADING FILED BY 
REDWOOD HOLDINGS, LLC 
* TENTATIVE RULING: * 
 
 Vacated. Dismissal filed as to moving party on May 7, 2021.  

  

18.  TIME:  9:00   CASE#: MSN21-0038 
CASE NAME: SGT INVESTMENTS, ET AL. VS WOO 
SPECIAL SET HEARING ON: PREJUDGMENT CLAIM OF RIGHT TO POSSESSION 
SET BY COURT 
* TENTATIVE RULING: * 
 
 Peremptory challenge accepted.  Please contact Dept. 36 to reset hearing.    

  

19.  TIME:  1:30   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS MEHRZAD AZ 
SPECIAL SET HEARING ON: APPRAISAL SET BY COUNSEL 
* TENTATIVE RULING: * 
 
 Continued on Court’s own motion to June 17, 2021 at 1:30. 

  

20.  TIME:  1:30   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS MEHRZAD AZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to June 17, 2021 at 1:30. 

 


